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The Torah is a very old document—at least 2500 years old, maybe older. And it contains some laws 
that are problematic to a lot of people in this day and age. And yet it is the center of Jewish life, read 
in synagogues all over the world every week and studied by millions of people as the cornerstone of 
their religious and ethical life. So how is someone today supposed to read the Torah? Do we just 
skip the parts that don’t speak to us anymore? Do we read those parts and just not pay attention? 
Do we submit our ethical and moral beliefs to the Torah’s standard, even when they are at odds with 
our own? 

 

To get started in our exploration of these questions, read the following passage aloud: 

“If a man have a stubborn and rebellious son, that will not hearken to the voice of his father and 
[not "or"] the voice of his mother and though they chasten him, will not hearken unto them, then 
shall his father and his mother lay hold of him and bring him out unto the elders of his city... They 
shall say unto the elders of his city: This our son is stubborn and rebellious, he doth not hearken to 
our voice, he is a glutton and a drunkard. And all the men of his city shall stone him with stones that 
he die; so shalt thou put away the evil from the midst of thee; and all Israel shall hear, and fear" 
(Deuteronomy. 21:18–21). 

Now imagine you’re a judge, and a couple has come before you with their son and has said all of the 
things in this passage. What would you do?  

 

Here’s what the Encyclopedia Judaica says about this passage: 

…Interpreting every single word of the biblical text restrictively, the talmudic jurists reduced the 
practicability of this law to nil. The "son" must be old enough to bear criminal responsibility, that is 
13 years of age (see Penal Law), but must still be a "son" and not a man: as soon as a beard grows 
("by which is meant the pubic hair, not that of the face, for the sages spoke euphemistically") he is 
no longer a "son" but a man (Sanh. 8:1). The period during which he may thus be indicted as a "son" 
is three months only (Sanh. 69a; Yad, Mamrim 7:6), or, according to another version, not more than 
six months (TJ, Sanh. 8:1). The term "son" excludes a daughter (Sanh. 8:1; Sif. Deut. 218), though 
daughters are no less apt to be rebellious (Sanh. 69b–70a). 

The offense is composed of two distinct elements: repeated (Sif. loc. cit.) disloyalty and defiance, 
consisting in repudiating and reviling the parents (Ex. 21:17), and being a "glutton and drunkard." 
This second element was held to involve the gluttonous eating of meat and drinking of wine (in 
which sense the same words occur in Prov. 23:20–21), not on a legitimate occasion (Sanh. 8:2), but 
in the company of loafers and criminals (Sanh. 70b; Yad, Mamrim 7:2) and in a ravenous manner 
(Yad, Mamrim 7:1). There are detailed provisions about the minimum quantities that must be 
devoured in order to qualify for the use of the term (cf. Yad, Mamrim 7:2–3). As no "son" can 
afford such extravagance, the law requires that he must have stolen money from his father and 
misappropriated it to buy drinks and food (Sanh. 8:3, 71a; Yad, Mamrim 7:2). "Who does not heed 



 

his father and mother" was interpreted as excluding one who does not heed God: thus, eating pork 
or other prohibited food, being an offense against God, would not qualify as gluttony in defiance of 
parents (ibid.). But it was also said that one who in his use of the stolen money performed a precept 
and thus heeded his Father in heaven could not be indicted (TJ, Sanh. 8:2). 

As father and mother have to be "defied," to "take hold of him," to "say" to the elders, and to show 
them "this" is our son, neither of them may be deaf, dumb, blind, lame, or crippled, or else the son 
cannot be indicted as rebellious (Sanh. 8:4; Sif. Deut. 219). Either of them could condone the 
offense and withdraw the complaint at any time before conviction (Sif. Deut. 218; Sanh. 88b; TJ, 
Sanh. 8:6; Yad, Mamrim 7:8). 

—Haim Hermann Cohn, Encyclopedia Judaica, CD-ROM edition, 1997.  

 
What do you think of the Rabbis’ move in this case?  
 
Below is perhaps the most famous story of legal interpretation in Jewish history. It comes from the 
Talmud, and recounts a day when Rabbi Eliezer, a great sage reputed to have magical powers, 
claimed that a particular type of oven was subject to the laws of ritual purity for vessels (which we 
no longer practice, but was practiced in ancient times). The rest of the Sages on the Sanhedrin, the 
great council of 71 Sages, disagreed. Here’s how the story plays out: 
 

It has been taught: On that day Rabbi Eliezer brought forward every imaginable argument, but 
they did not accept them. Said he to them: ‘If the halachah agrees with me, let this carob-tree prove 
it!’ Thereupon the carob-tree was torn a hundred cubits out of its place — others affirm, four 
hundred cubits. ‘No proof can be brought from a carob-tree,’ they retorted. Again he said to them: 
‘If the halachah agrees with me, let the stream of water prove it!’ Whereupon the stream of water 
flowed backwards — ‘No proof can be brought from a stream of water,’ they rejoined. Again he 
urged: ‘If the halachah agrees with me, let the walls of the schoolhouse prove it,’ whereupon the 
walls inclined to fall. But Rabbi Joshua rebuked them, saying: ‘When scholars are engaged in a 
halachic dispute, what have ye to interfere?’ Hence they did not fall, in honour of Rabbi Joshua, nor 
did they resume the upright, in honour of Rabbi Eliezer; and they are still standing thus inclined.  

Again he said to them: ‘If the halachah agrees with me, let it be proved from Heaven!’ 
Whereupon a Heavenly Voice cried out: ‘Why do ye dispute with Rabbi Eliezer, seeing that in all 
matters the halachah agrees with him!’ But Rabbi Joshua arose and exclaimed: ‘It is not in heaven.’ 
What did he mean by this? — Said Rabbi Jeremiah: That the Torah had already been given at Mount 
Sinai; we pay no attention to a Heavenly Voice, because Thou hast long since written in the Torah at 
Mount Sinai, After the majority must one incline. 

Rabbi Nathan met Elijah and asked him: What did the Holy One, Blessed be He, do in that 
hour? — He laughed [with joy], he replied, saying, ‘My sons have defeated Me, My sons have 
defeated Me.’  

~Babylonian Talmud Bava Metziah 59a 
 

Who has the more authentic interpretation? Rabbi Eliezer has God on his side, after all. So why 
don’t the Sages listen to him? Are the Sages authentic to the tradition? 
 
These questions of authenticity and interpretation are alive and well today. Here’s part of an article 
about Justice Antonin Scalia, a fierce proponent of a doctrine called “originalism.” Who does he 
sound like to you—Rabbi Eliezer, or the Sages? 



 

From “Supreme Confidence,” by Margaret Talbot, a profile of Justice Antonin Scalia, in The 
New Yorker ,  March 28, 2005. 
 

Originalists, [Scalia] went on, feel that judges should adhere to the precise words of the 
Constitution, and believe that the meaning of those words was locked into place at the time they 
were written. Scalia likes to say that a Constitution is about "rigidifying things," whereas elections 
introduce flexibility into the system. Although proponents of originalism claim that it is a politically 
neutral method, in Scalia's hands it usually leads to conservative results-at least on social issues like 
abortion, capital punishment, and gay rights. 

The philosophy that an originalist sets himself against most firmly is that of the Supreme 
Court Justice William Brennan, who, in 1985, argued that "the genius of the Constitution rests not in 
any static meaning it might have had in a world that is dead and gone, but in the adaptability of its 
great principles to cope with current problems." Scalia sees this approach as an expression of judicial 
arrogance that all too often leads to the "discovery" of bogus new rights-such as the "right to 
privacy" that undergirds two decisions that Scalia loathes, Roe v. Wade (1973) and Lawrence v. 
Texas (2003), which declared unconstitutional a law forbidding homosexual sodomy. In his speech, 
Scalia noted derisively that, in a recent case, his fellow-Justices had opted to leave open the question 
of whether there is a "right to die." Adopting the orotund voice of a newsreel announcer, he joked, 
"Stay tuned! In the fullness of time, a beneficent Court will give the people this new right." 

 
What is gained and what is lost when we adopt an originalist stance, or when we believe in a living 
Constitution (or a living Torah)? To answer that question, it’s important to read the rest of the story 
from the Talmud, which picks up immediately after we left off: 

 
It was said: On that day all objects which Rabbi Eliezer had declared clean were brought and 

burnt in fire. Then they took a vote and excommunicated him. Said they, ‘Who shall go and inform 
him?’ ‘I will go,’ answered Rabbi Akiba, ‘lest an unsuitable person go and inform him, and thus 
destroy the whole world.’ What did Rabbi Akiba do? He donned black garments and wrapped 
himself in black, and sat at a distance of four cubits from him. ‘Akiba,’ said Rabbi Eliezer to him, 
‘what has particularly happened to-day?’ ‘Master,’ he replied, ‘it appears to me that thy companions 
hold aloof from thee.’ Thereupon he too rent his garments, put off his shoes, removed [his seat] and 
sat on the earth, whilst tears streamed from his eyes. The world was then smitten: a third of the olive 
crop, a third of the wheat, and a third of the barley crop. Some say, the dough in women's hands 
swelled up. 

A Tanna taught: Great was the calamity that befell that day, for everything at which Rabbi 
Eliezer cast his eyes was burned up. Rabbi Gamaliel too was travelling in a ship, when a huge wave 
arose to drown him. ‘It appears to me,’ he reflected, ‘that this is on account of none other but Rabbi 
Eliezer b. Hyrcanus.’ Thereupon he arose and exclaimed, ‘Sovereign of the Universe! Thou knowest 
full well that I have not acted for my honour, nor for the honour of my paternal house, but for 
Thine, so that strife may not multiply in Israel! ‘At that the raging sea subsided. 

Ima Shalom was Rabbi Eliezer's wife, and sister to Rabban Gamaliel (the head of Sanhedrin). 
From the time of this incident onwards she did not permit him to fall upon his face [to offer the 
pentitential prayers]. Now a certain day… a poor man came and stood at the door, and she took out 
some bread to him. [On her return] she found him fallen on his face. ‘Arise,’ she cried out to him, 
‘thou hast slain my brother.’ In the meanwhile an announcement was made from the house of 
Rabban Gamaliel that he had died. ‘Whence dost thou know it?’ he questioned her. ‘I have this 
tradition from my father's house: All gates are locked, excepting the gates of wounded feelings.’ 



 

 
How do you understand this last part of the story? What does it say about the cost of giving up the 
idea of originalism?  
 
 

 
 


